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CMR DIGESTS 





The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
Court-Martial Reports and opinions of the Judge Advocate 
General that have been designated for publication in future 
Court-Martial Reports. These digests do not necessarily 
include every point of law covered by the original report 
or opinion. 

Matter appearing in this column is for informational pur- 
poses only, and is not to be cited as CMR authority in 
judicial proceedings. 





QUALIFICATIONS OF TRIAL COUNSEL 


@ The Judge Advocate General certified a spe- 
cial court-martial case, involving absence with- 
out leave and failure to obey a lawful order, to 
the United States Court of Military Appeals 
on the following issue: 


“Was the special court-martial without 
jurisdiction, and the proceedings therefore 
invalid, because the appointed trial counsel 
who acted in this case was not an officer 
within the meaning of Article 1 (5), Uni- 
form Code of Military Justice?” 


The Court held that the special court-martial 
was not deprived of jurisdiction, and reversed 
the Board of Review decision which had set 
aside the findings and sentence. The Court 
further held, however, that paragraph 6 of MCM 
U. S. 1951, makes clear the intent of the code 
that officers should be appointed as trial and de- 
fense counsel, stating: 


“It does not automatically follow that a 
failure to appoint an officer deprives the 
court of jurisdiction to proceed in the case. 
As already noted, it is not every provision 
of the code that reaches the level of a juris- 
dictional requirement. It is neither neces- 
sary nor desirable that we set out explicitly 
here those provisions which may be juris- 
dictional and those which are not. It is 
sufficient that we deal only with the prob- 
lem before us. The code provides no con- 
cept of justice which makes it essential to 
the rights of the accused that Government 
counsel possess certain qualifications. 


(Continued on page 18) 
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The Career Compensation Act of 1949 
(Public Law 351, 81st Cong.) established for 
the first time a uniform law governing physi- 
cal disability retirement for officers and en- 














Uniformed Forces. Since the enactment of 
the law several JAG Journal articles have 















































































































™ been published regarding title IV of that act, 
entitled ‘‘Provisions Relating to Retirement, 
Retirement Pay, Separation and Severance 
2e-  PPay for Physical Disability.” The ecrlier arti- 
th- Files discussed the various retirement benefits 
to [if the law and some of the questions that 
als Brave arisen in its application and interpreta- 
ion. This one outlines in step-by-step 
out anner, the processes through which an 
ore [§ndividual, referred to as a “‘member,” will 
sel fpass between the occurrence of the injury or 
cer he onset of the disease that renders him unfit 
Ini- ffo perform his duties and his ultimate 
‘disposition”” under the law. 
tial 
‘sed 
set RECTION 413 of the Career Compensation 
vurt Act provides that the Secretary concerned 
CM hall prescribe regulations for the administra- 
ode pon of the law within his department or agency, 
| de- cluding regulations which shall provide that 
0 member of the uniformed services shall be 
eparated or retired for physical disability 
at @ Bithout a full and fair hearing if he shall de- 
the Band it. The regulations prescribed by the 
ase. ecretary of the Navy pursuant to the law are 
‘sion Ht forth in chapter IX, Naval Supplement to 
uris- fe Manual for Courts-Martial, United States, 
eceS- 51. These regulations outline in detail the 
citly rocedures to be followed by Medical Boards, 
uris- fhysical Evaluation Boards, the Physical Re- 
It is Bew Council and the Physical Disability Ap- 
orob- fal Board. They prescribe the method of con- 
‘con- fring the various boards, their composition, 
al to Bhd the forms of their reports and records of 
ment Boccedings. References in the following para- 
ons. Baphs will be to sections of the Naval Sup- 
ement. 
IRNAL 
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PHYSICAL DISABILITY RETIREMENTS 


By CDR ROBERT E. LEE, JR., USN 


listed personnel of all branches of the- 





Whenever a member is hospitalized by reason 
of injury or disease, and it appears that he 
may be unfit for active duty, and that his dis- 
ability is or may be of a permanent nature, he 
will be ordered to appear before a Medical 
Board, usually convened by the Commanding 


Officer of the hospital. The Medical Board will 
be composed of three medical officers, who, after 


_ examining all available records, will submit a 


clinical report to the convening authority if 
they are of the opinion that the member is or 
may be sufficiently unfit to perform the duties of 
his office, rank, grade or rating to warrant pre- 
senting the case to a Physical Evaluation Board 
for possible retirement or separation (sec. 
0907). ; 

For the purposes of illustration let us look at 
the hypothetical case of an officer or enlisted 
person who has completed seven years of active 
service, and who, while on authorized leave or 
liberty, sustained a back injury in an automo- 
bile accident. After an extended period in the 
hospital it appears that our hypothetical mem- 
ber, hereinafter referred to as “AB,” has re- 
ceived all possible treatment and his injury has 
left him with a definite limitation of motion of 
the spine, to the extent that he may not again 
be able to perform his military duties. He has 
appeared before the Medical Board, which, after 
examining all available medical records and 
X-rays, has submitted a clinical report describ- 
ing the symptoms, complaints and objective find- 
ings in the case, but omitting any opinion as 
to the existence or permanency of unfitness of 
AB to perform his military duties (sec. 
0907b (1)). 


The Physical Evaluation Board 

If the convening authority concurs that AB 
should appear before a Physical Evaluation 
Board he will send a copy of the clinical report 
to the nearest Physical Evaluation Board and 
issue orders to AB to appear before it. At the 
present time Physical Evaluation Boards are 
located at Naval hospitals in the following 
places: Boston, New York, Philadelphia, Be- 
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thesda, Portsmouth (Va.), Charleston, Great 
Lakes, Mare Island, San Diego, Camp Pendle- 
ton, and Camp Lejeune, generally serving areas 
within the respective Naval districts. 

A Physical Evaluation Board, convened to 
consider cases of members who have served on 
active duty since 30 September 1949, shall be 
composed of three officers, one of whom shall 
be a medical officer, and a recorder. These 
Boards may be convened only by a relatively 
limited number of officers as indicated in sec- 
tion 0914. Upon receipt of orders directing 
him to appear before a Physical Evaluation 
Board, AB will be advised of his rights, which 
include the right to appear in person if he so 
desires, to be represented by counsel, to chal- 
lenge the members of the Board, to present evi- 
dence, to cross-examine witnesses, and to file 
a rebuttal to the recommended findings of the 
Board. You will note that the word “recom- 
mended” has been emphasized in the previous 
sentence. The purpose is to impress upon the 
reader that all determinations made by the 
Boards which will consider AB’s case are merely 
in the nature of recommendations to the Sec- 
retary of the Navy, who will make the final 
determinations in each case. 

Let us assume that AB does not desire coun- 
sel, but does desire to appear before the Board, 
and to present evidence in his own behalf. At 
least three days prior to the date set for the 
hearing, all records and papers pertinent to 
the case will be made available to AB in order 
that he can inspect them, make notes, arrange 
for witnesses, and take such other steps as are 
necessary in the preparation of his case (sec. 
0917a (3)). 

The hearing is conducted in a formal manner, 
and all oral testimony is taken under oath. 
Normally the recorder does not call any wit- 
nesses, unless necessary to amplify the clinical 
report and other medical records, which are of- 
fered and admitted into evidence as exhibits. 
If AB does not believe that the medical records 
accurately describe his condition he may call 
such witnesses as he may desire, including one 
or more of the doctors who have been associated 
with his case. 

After all the evidence is in the record the 
Board must make certain recommended find- 
ings, as follows: 
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(1) Whether AB is unfit to perform the du- 
ties of his rank or rate by reason of physi- 
cal disability. 

(2) Whether such disability (which includes 
aggravation), if it exists, was incurred 
while AB was entitled to receive basic 
pay. 

(3) Each and every condition constituting an 
impairment of a physical or mental func- 
tion, set forth in medical terminology. 

(4) Whether each such condition is or is not 

due to intentional misconduct or wilful 
neglect, and whether incurred during a 
period of unauthorized absence. 
Whether each such condition is or is not 
considered to be the proximate result of 
the performance of active duty.’ 
The percentage of disability (or combi- 
nation of more than one disability) from 
which the member is suffering, computed 
in accordance with the Veterans’ Admin- 
istration standard schedule for rating 
disabilities. 

(7) Whether accepted medical principles in- 
dicate that ecah disabling condition is 
or may be of a permanent nature. 


Note.—The technical aspects of the above findings 
were discussed in detail in previous JAG JOURNAL 
articles and are repeated here only where required in the 
discussion of a particular point. 


In the case of AB let us assume that the rec- 
ommended findings of the Board are to the ef- 
fect that his disability is moderate limitation 
of motion of the lumbar spine, ratable at 20 per- 
cent under the VA schedule, that it may be of 
a permanent nature, and that the other findings 
relative to misconduct, etc., are favorable. The 
result of these recommended findings, if ap- 
proved, would be separation from the naval serv- 
ice by reason of physical disability with sever- 
ance pay—a lump sum payment equal to 2 
months base pay for each year of active service.’ 
AB does not agree with these recommended 
findings because he believes that the limitation 
of motion in his lumbar spine is “severe,” and 
therefore ratable at 40 percent.* This percent- 
age of disability, if approved, would entitle him 





1 JAG Journal, Oct. 1951, p. 3. 
2 Secs. 402 and 403, Career Compensation Act of 1949. 
3 VA Schedule for Rating Disabilities, p. 3. 
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to be placed on the temporary disability retire- 
ment list at 50 percent of his base pay in accord- 
ance with Section 402 (d) of the Career Com- 
pensation Act of 1949. Accordingly, AB files 
a rebuttal to the recommended findings of the 
Physical Evaluation Board. 


The Physical Review Council 


The record of proceedings of the Physical 
Evaluation Board, together with AB’s state- 
ment in rebuttal, is then forwarded to the Phys- 
ical Review Council in Washington. The 
Council is composed of three members who are 
representatives of the Chief of the Bureau of 
Medicine and Surgery, the Judge Advocate Gen- 
eral, and the Chief of Naval Personnel. (In 
cases involving Marines the BuPers member is 
replaced by a representative of the Comman- 
dant of the Marine Corps). The function of the 
Physical Review Council, convened by the Sec- 
retary of the Navy, is to review the records of 
proceedings of Physical Evaluation Boards in 
the light of established medical, legal, and per- 
sonnel policies, and to express its views for the 
information of the Secretary of the Navy (sec. 
0921). If the Physical Review Council con- 
curs in the recommended findings of the Physi- 
cal Evaluation Board, it will forward the 
record of proceedings, with appropriate en- 
dorsement, to the Secretary of the Navy for 
final action. If the Physical Review Council 
does not concur in the recommended findings 
of the Physical Evaluation Board it will substi- 
tute its own recommended findings, and if such 
substitute recommended findings would, if ap- 
proved, change the ultimate disposition of 
the member, or decrease the amounts payable 
to him, it will notify the member of its contem- 
plated action, stating the reasons therefor, 
whereupon the member will be allowed five days 
within which to file a rebuttal (sec. 0925). 

Let us assume that the Physical Review Coun- 
cil concurs in the recommended findings of the 
Physical Evaluation Board except that it finds 
that AB’s disability should be rated as severe— 
40 percent—and further, that accepted medical 
principles indicate that his disability will not 
change in the future, because it is now stabil- 
ized. These recommended findings, if ap- 
proved, would result in AB’s permanent retire- 
ment at 40 percent of his base pay. AB is noti- 
fied of these proposed substitutions and given an 
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opportunity to file a rebuttal thereto. If he 
does not submit a rebuttal within the 5-day pe- 
riod allowed, the record will be transmitted to 
the Secretary of the Navy for final action. We 
will assume, however, that AB does object to 
the proposed recommended finding of the Physi- 
cal Review Council that his disability is of a 
permanent nature, because several doctors have 
advised him that his condition may become pro- 
gressively worse. In such case AB will prob- 
ably file a rebuttal. 


The Physical Disability Appeal Board 

Upon receipt by the Physical Review Coun- 
cil of AB’s rebuttal to its substitute recom- 
mended findings, the Physical Review- Council 
will forward the entire record of proceedings, 
with appropriate endorsement, to the Physical 
Disability Appeal Board, which is also located in 
Washington. This Board is composed of two 
medical officers, three nonmedical officers, and 
a recorder, appointed by the Secretary of the 
Navy to review certain records of proceedings 
of Physical Evaluation Boards in the light of 
the action taken by the Physical Review Coun- 
cil and the contentions of the individual con- 
cerned (sec. 0931). If the Physical Disability 
Appeal Board concurs in the recommended ac- 
tion of the Physical Review Council, it will so 
indicate in writing, and forward the record of 
proceedings to the Secretary of the Navy for 
final action. In the event the Physical Disabil- 
ity Appeal Board should not concur, in whole or 
in part, in the action of the Physical Review 
Council, it will prepare its own recommended 
findings, and insofar as they differ from the 
recommended findings of the Physical Review 
Council, it will state its reason therefor. In the 
event the recommended findings of the Physical 
Disability Appeal Board would, upon approval, 
change the ultimate disposition of the member 
or decrease the amounts payable to him, it will 
notify the member and afford him an opportu- 
nity to file a rebuttal thereto. 

In our hypothetical case we will assume that 
the Physical Disability Appeal Board decides to 
concur in the recommended findings of the 
Physical Review Council, except that it agrees 
with the Physical Evaluation Board that AB’s 
disability may change; that is, may be of a per- 
manent nature. In other words, the Physical 
Disability Appeal Board agrees with the mem- 
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ber that his disability is 40 percent, and that 
he should be placed on the temporary disability 
retired list. It will thereupon indicate its rec- 
ommended findings on the record and return 
the entire file to the Physical Review Council. 
The Physical Review Council will then make 
an appropriate endorsement, indicating whether 
it concurs with the Physical Disability Appeal 
Board or desires to adhere to its previous rec- 
ommendation, and forward the entire record to 
the Secretary of the Navy, who will take final 
action in the case. 

In the event the Secretary of the Navy con- 
curs in the action of the Physical Disability Ap- 
peal Board, he will approve the recommended 
findings of the Physical Evaluation Board, as 
modified by the Physical Disability Appeal 
Board, disapprove the recommended findings of 
the Physical Review Council insofar as incon- 
sistent therewith, and direct that AB be placed 
on the temporary disability retired list. AB 
will then be released from active duty as of the 
first day of the following month, and will re- 
ceive monthly disability retired pay at the rate 
of 50 percent of his active duty. pay as long 
as he is on the temporary disability retired list. 
Section 402 (e) of the act provides that such 
members shall be reexamined at least once in 
each 18-month period, and shall not remain on 
the temporary disability retired list for a pe- 
riod in excess of 5 years. 

In the case of AB we will assume that at the 
time of his first periodic physical examination 
it appears that he is still suffering from the 
same disability and that his condition has now 
become stabilized. He will then be directed to 
appear before a Physical Evaluation 'oard (sec. 
0925d), which will make a new sei of recom- 
mended findings, to be followed by the : ame pro- 
cedure as in the first instance. We will now 
assume that all the recommended findings are 
the same as originally approved by the Secre- 
tary cf the Navy, except that AB’s condition is 
permanent. These recommended findings will 
then be approved by the Physical Review Coun- 
cil, the Physical Disability Appeal Board (if 
AB again submits a rebuttal) , and the Secretary 
of the Navy, and AB will be permanently re- 
tired for physical disability at 40 percent of his 
active duty base pay in accordance with section 
402 (d) of the act. 


6 


It should be recognized, however, that recom. 
mended findings other than those indicated 
above could result in AB’s return to duty, sepa- 
ration with severance pay, or retention on the 
temporary disability retired list. 

(The above example concerned a member who 
had served on active duty for seven years. In 
this connection the reader is reminded that any 
member who has served on active duty for more 
than twenty years is, upon being found unfit to 
perform his duties by reason of physical dis. 
ability, eligible for temporary or permanent 
retirement irrespective of the percentage of dis. 
ability assigned.°) 


‘Other Types of Physical Disability Retirements 

It will be noted that the phrase “. . . mem- 
bers who have served on active duty subsequent 
to 30 September 1949” has been used more than 
once in this discussion. The purpose has been 
to emphasize the fact that title IV of the Career 
Compensation Act, which became effective on 1 
October 1949, is prospective, rather than retro. 
active, in nature, and except as mentioned here- 
after, does not apply to members who have had 
no active duty service on or after that date. 

Section 411 of the act provides that members 
or former members of the uniformed services 
heretofore retired (prior to 1 October 1949) by 
reason of physical disability, and now receivingE 
or entitled to receive retired pay, may within 5 
years elect to qualify for disability retirement 
pay under the act, or to receive monthly retired 
pay based on years of service as provided in 
section 511 of theact. (Sec. 511 refers to cases 
of members previously retired for reasons other 
than physical disability, and authorizes them to 
elect whether they will continue to receive re 
tired pay on the basis of prior law, or retired 
pay under the act based on years of active 
service.) 

The regulations governing the election to be 
made under section 411 were promulgated by 
the Secretary of the Navy on 8 May and 29 May 
1950, and provide in effect as follows: 


(a) The Physical Review Council reviews 
the records of all members receiving, or entitled 
to receive, retired pay, who were retired prior to 





4 JAG Journal, Oct. 1951, p. 3. 
5 Sec. 402 (f), Career Compensation Act. 


(Continued on page 17) 
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In the military, the term ‘‘clemency’’ is 
used to describe the fusion of mercy with 
justice; the reduction, suspension or remission 
of part or all of the legal punishment, because 
of the meritorious conduct of the accused or 
mitigating and extenuating circumstances. 
Many individuals share the problem of de- 
termining when and how it should be granted, 
but every defense counsel, in particular, has 
the responsibility of insuring his client’s op- 
portunity to receive clemency at the trial, on 
review, and in connection with the execution 
of the sentence. 





LEMENCY FALLS IN TWO definite and 
separate categories. Both are very impor- 
tant and the defense counsel, to properly per- 
form his duties, must take steps to protect his 
client’s interest in each respect. First, there is 
a place for clemency when the sentence is ad- 
judged, and each time on review of the record 
there is a determination as to the legal, appro- 
priate and just portion of the sentence to be ap- 
proved. Secondly, the clemency awarded by 
the Secretary of the Navy on recommendation 
of the Naval Clemency Board, is completely sep- 
arated from the legal aspects of the case, and is 
based in part on the wishes, attitude and con- 
duct of the prisoner, his rehabilitation possi- 
bilities, and all other available information 
about his personal history before or after the 
offense for which he was convicted and which 
might have no connection with that offense. 

To insure protection in the first category, the 
record of proceedings must contain appropriate 
information upon which awarding of or rec- 
ommendation for clemency may be based. The 
second, being divorced from the record of trial, 
is initiated by a written statement of the accused 
requesting restoration to duty or waiving res- 
toration, which is forwarded to the Naval Clem- 
ency Board via the Commanding Officer and 
BuPers or MarCorps. 
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CLEMENCY — 


By CDR RAYMOND W. GLASGOW, USN 





Matters in mitigation 


It is a rare exception to find a person who 
has been accepted for naval service and about 


whom nothing good can be said. In addition 
to his other duties, a good defense counsel will 
present to the court and get into the record all 
facts that tend to explain the actions of the ac- 
cused, or those indicating that he is possessed of 
commendable habits or accomplishments of any 
kind. Of course in some few cases, the defense 
counsel may properly decide not to put the “good 
character” of his client in issue when it appears 
that a full disclosure to the court as may be 
brought out by the trial counsel, would be detri- 
mental to the best interests of the accused. 
Well known to the experienced defense coun- 
sel is the favorable effect on the trial court of 
bringing before it’ an account of honorable or 
outstanding service, previous honorable dis- 
charges, conduct and proficiency marks, skills, 
achievements, age, temperament, reputation 
and evidence of personal difficulties which may 
have motivated misconduct. That type of in- 
formation will assist the trial court in arriving 
at an appropriate sentence and furnish grounds 
for a recommendation to clemency. It is also 
very valuable on review where it must be rede- 
termined whether, based on the entire record, 
the sentence is appropriate. Most of the re- 
view of records of courts-martial is done by 
persons who have no knowledge of the accused 
and no information other than that appearing 
in his records. Clemency enters into the de- 
liberations of the trial court in arriving at an 
appropriate sentence. The Manual ®* provides: 


“Courts will, however, exercise their own 
discretion, and will not adjudge sentences 
known to be excessive in reliance upon the 
mitigating action of the convening or high- 
er authority.” 


And the Code‘ prohibits any censure, repri- 





1 Par. 75c, MCM. 
2 Par. 88b, MCM. 
3 Par. 76, MCM. 
4 Art. 37, UCMJ. 


mand or admonition of any member, law officer 
. or counsel with respect to the findings or sen- 
tence or for his functions in the conduct of the 
proceedings. 

The fact that many cases are received for 
appellate review in which the court adjudged 
the legal maximum sentence in absence of any 
aggravating circumstances, is indicative that 
some courts are unaware of how to determine 
an appropriate sentence.’ Consequently, it may 
be advantageous, unless he finds it will be given 
automatically; for defense counsel to request 
the law officer or president to advise the court 
of existing law and policy on appropriate pun- 
ishment as well as permissible maximum pun- 
ishment. The defense counsel has a further 
duty to his client who is convicted to inform him 
of the appellate review procedure and give his 
opinion as to whether or not the accused should 
exercise his right to appellate defense counsel. 
He should also advise him of the Naval Clem- 
ency Board, its mission and his right to a re- 
view of his sentence by that board. 


Clemency Board 


The Naval Clemency Board, composed of five 
members,® meets regularly in Washington, 
D. C.*? and makes recommendation to the Sec- 
retary of the Navy relative to remission, re- 
duction or suspension of any or all of the sen- 
tence. Its precept provides: 


“The Board shall consider for clemency 
such cases as may be referred to it relative 
to Naval and Marine Corps personnel 
awaiting punitive discharges or Naval or 
Marine Corps personnel serving a period 
of confinement in a corrective institution 
or prison.” 


It is interesting to note that next February 
the Naval Clemency Board will have completed 


25 years of service. Relatively few officers and 
men realize its importance as a morale factor 
for those who receive court-martial sentences 
and its contribution toward rehabilitation of 
those whe have erred. Its mission relative to 
clemency has remained unchanged since it was 
established on 7 February 1928, by The Hon- 
orable Curtis D. Wilbur, then Secretary of the 





5 Par. 76a, 123, 127¢, and 154a, MCM. 


6 RADM Robert P. McConnell and an officer represent BuPers, BuMed, 


MarCorps, and JAG. 
™ Twice weekly, Room GO77, Navy Annex, Arlington, Va. 
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Navy. The name too has remained the same 
except that from 1943 to 1947, it was called 
Naval Clemency and Prison Inspection Board 
and from then to January 1951, it was known 
as the Naval Sentence Review and Clemency 
Board. 

A person confined at a retraining command 
will be informed of the mission of the Clemency 
Board and his right to review upon his arrival 
for retraining, but it is not unnecessary dupli- 
cation for the defense counsel to give this man 
similar information earlier and point out the 
effect on clemency of his conduct, attitude and 
progress at the retraining command. The de. 
fense counsel should be very thorough in his 
explanation, particularly to those whose sen- 
tences including punitive discharges, but who 
do not receive benefit of retraining. Fre. 
quently, this type of accused is most deserving 
of another opportunity to succeed. According 
to present policy, a prisoner will be sent toa 
retraining command only if he has over two 
months confinement remaining when that por- 
tion of the sentence involving confinement is 
ordered executed. 

Request for restoration to duty, or waiver 


- of restoration, signed by the man concerned, 


should be forwarded with appropriate papers 
via the commanding officer and BuPers, or Mar- 
Corps, to the Clemency Board. Those froma 
retraining command usually contain adequate 
data, but requests received from other activi- 
ties often lack sufficient information upon 
which the Clemency Board may base its ree- 
ommendation. Information and forms for this 
purpose are available * to all commands. 
According to policy,® it is preferable for the 
Secretary of the Navy to decide whether a pris- 
oner shall be restored to duty, after the case 
has been completely reviewed and recommenda- 
tions received from the Commanding Officer of 
the place of confinement. This gives the mai 
more incentive to benefit by the retraining and 
to earn the right to restoration to duty. The 
policy is not intended, however, to impair the 
authority of convening authorities to remit all 





8 SecNav ltr, 2 Nov 1951, 51-759, Navy Dept. Bulletin of 15 
1951, p. 7. 

9 SecNav Itr, 15 May 1951, 51-334, Navy Dept. Bulletin of 15 
1951, p. 15. 
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ADMISSION OF DOCUMENTARY EVIDENCE 
IN COURTS-MARTIAL 


By LCDR F. D. HEYWARD, USCG 


The rules that govern admissibility of docu- 
mentary evidence occupy a position of high- 
est importance in military law because the 
outcome of most court-martial trials depends 
directly on the use of documents. 

This article covers both the principles and 
the specific provisions of the controlling law 
and appears here as a reprint from the March 
1952, issue of the United States Coast Guard 
Law Bulletin. 





N APPROACHING THE PROBLEMS in- 

volved in the use of documentary evidence 
in courts-martial, it should be realized that more 
than one rule of evidence is involved and that 
to uttempt to apply one rule without recognizing 
its proper relation to the others serves only to 
cause confusion and to prevent an understand- 
ing of the entire picture. The rules of evidence 
are rules of exclusion. Documentary evidence 
must meet the test required of any other evi- 
dence and may be objectionable on numerous 
grounds, including immateriality, irrelevancy, 
privilege; opinion, improper conclusion, undue 
prejudice or an invasion of constitutional rights. 
However, the two most important rules involved 
in the use of documents are the best evidence 
and hearsay rules. The first of these has its 
impact because of its effect on the document 
itself, the second because of its effect on the 
contents of the document. 

Article 36, UCMJ, provides that, in cases be- 
fore courts-martial as well as before other mil- 
itary tribunals, “the procedure, including modes 
of proof . . . may be prescribed by the Presi- 
dent by regulations which shall, so far as he 
deems practicable, apply the principles of law 
and the rules of evidence generally recognized 
in the trial of criminal cases in the United States 
district courts. .. .” The language “so far as 
he deems practicable” was included in the Code 
in order to meet the peculiar needs of military 
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justice. (See Index and Legislative History, 
UCMJ. H. H. p. 1062, 1063.) One area in 
which military courts differ greatly from civil 
courts is in the necessity for repeated use of 
official records. 

In accordance with the authority conferred, 
the President prescribed the rules of evidence 
for courts-martial. Among other provisions is 
included the following statement: 


“So far as not otherwise prescribed in 
this Manual, the rules of evidence generally 
recognized in the trial of criminal cases in 
the United States district courts, or when 
not inconsistent with such rules, at com- 
mon law will be applied by courts-martial.” 


This language, found in paragraph 137 of the 
Manual, has been criticized as being too broad 
and too general. It would seem that the lan- 
guage was made broad intentionally, so that the 
rules of evidence as applied by courts-martial 
would be extremely flexible. This seems ad- 
visable in view of the fact that many of the cases 
are tried before and by officers who have no le- 
gal background and are not qualified to indulge 
in the sometimes intricate reasoning underlying 
the application of legally technical rules. The 
Manual contemplates (1) that the rules specifi- 
cally laid down in the Manual shall be followed, 
(2) that, where not otherwise prescribed by the 
Manual, the Federal Rules of Criminal Proce- 
dure will be applied, and (3) that where not 
inconsistent with the Federal Rules, the rules 
of evidence at common law shall be followed. 

Turning specifically to the rules governing ad- 
missibility of documentary evidence, it appears 
that the persons preparing the Manual were 
aware of the many ramifications of the eviden- 
tiary rules governing admissibility and there- 
fore did not attempt to limit the courts too 
strictly to specific procedures. In considering 
the introduction of documents in evidence, the 
general rule is that any writing is the best evi- 
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dence of its own contents and that the original 
writing must be introduced to prove such con- 
tents. This has been a cardinal rule since the 
beginnings of the common law as we recognize 
it today. In the early common law, when there 
was a question as to the effect of a document, 
“proof by charters” was used. This was a mat- 
ter for the judges and not the jury, even after 
the beginning of the system of trial by jury. 

Originally, the authenticity of any document 
was supplied by a seal affixed thereto. Later, 
with the relaxation of the legal requirements 
as to the seal, from a required seal, to the ac- 
ceptance of a waxed impression, then to a simple 
impression, further to a scroll or any mark in 
imitation of a seal, and finally to the general 
disappearance of private seals, we find that the 
authenticity of the document could be supplied 
by the sponsorship of a speaking witness. 

The fundamental requirement was simply 
that there be some proof that the document was 
genuine and was in fact what it purported to 
be. In this connection, it may be noted that 
the Manual provides that a writing may be au- 
thenticated by any competent proof that it is 
genuine ... (par. 1436 (1), MCM). Judicial 


notice in its appropriate field displaces evidence 


since it accomplishes the purpose for which evi- 
dence is designated and, where applicable, 
makes the introduction of evidence unnecessary. 
Therefore, under the principles laid down in the 
Manual a document may be authenticated by 
any competent evidence or where applicable, by 
judicial notice. The evidence may be real evi- 
dence (writing actually done in the presence of 
the court), it may be circumstantial evidence 
(that the witness recognizes the handwriting, 
that he received the writing in answer to a let- 
ter of his own, or that he received it from the 
custody of a certain person), or it may be evi- 
dence supplied by the document itself (where, 
for instance, because of its age, the document 
comes within the “ancient document” rule). 
Besides meeting the test of genuineness, the 
document sought to be introduced must meet 
the requirement of the best evidence rule. This 
rule simply requires that secondary evidence 
may not be used where the original evidence is 
available. In its development, the common law 
recognized that the best evidence rule should be 
relaxed in its application to “public documents.” 
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The word “public” is rather ambiguous in mean- 
ing and the word “official,” meaning “made or 
done by an officer of the Government,” more ac- 
curately describes the essence of the principle 
involved. It is easily recognized that a strict 
adherence to the best evidence rule in the case 
of official documents would have one of two 
equally undesirable results—either a continual 
interference with the conduct of the public busi- 
ness or a repeated unavailability to the courts 
of necessary documents. To obviate this di- 
lemma, copies of public (official) documents are 
admitted as evidence equally as the original 
would be without the necessity of first showing 
the unavailability of the original. 

The copies so admitted must, of course, meet 
the same proof of genuineness as the original 
would be required to meet, and further, there 
must be proof that it is in fact the copy which 
it purports to be. This may be done by the 
testimony of a witness in whose custody the 
original record is retained, but this method is 
cumbersome and to insist upon it would defeat 
the very purpose for which the admission of the 
copy is allowed. Such a method would require 
that the public official spend an unreasonable 
amount of time testifying before the courts. 
The common law recognized that such copies 
could be attested as true copies of the original 
by the person who was given the express au- 
thority to do so. However, under the commop 
law there was no authority to certify copies im- 
plied from the nature of the person’s office as 
custodian (Wigmore on Evidence, 3d Ed. See 
1677). 

The present language of Title 28, U. S. Code 
does not specify the exact method of authentica- 
tion. It provides that “properly authenticated 
copies or transcripts of any books, records, pa- 
pers or documents of any department or agency 
of the United States shall be admitted in evi- 
dence equally with the originals thereof” | 1948, 
c. 646, 62 Stat. 946, 28 USCA 1733 (b)]. In 
addition, the Federal Rules of Civil Procedure, 
adopted under the authority of 28 USC 723 (b) 
(1934, c. 651, s. 1, 2, 48 Stat. 1064) provide 
(Rule 44) that “an official record or an entry 
therein, when admissible for any purpose, may 
be evidenced by an official publication thereof 
or by a copy attested by the officer having legal 
custody of the record, or by his deputy, and ac 
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companied with a certificate that such officer has 
the custody.” The certificate in question may 
be supplied by “a judge of a court of record 
of the district . . . in which the record is kept, 
authenticated by the seal of the court, or by 
any public officer having a seal of office . . . in 
the district . . . in which the record is kept, 
authenticated by the seal of his office.” Rule 
44, FRCP, further states “this rule does not 
prevent the proof of official records or of entry 
therein by any method authorized by any ap- 
plicable statute or by the rules of evidence at 
common law. This rule was incorporated into 
criminal procedure by Rule 27, Federal Rules 
of Criminal Proéedure. Once again, the re- 
quirement as to a seal should be noted, but it 
becomes obvious that the seal required is being 
used not to prove the genuineness of the docu- 
ment but to prove the genuineness of the sig- 
nature on the second (or authenticating) 
certificate. 

If one differentiates between the requirement 
as to an attestation certificate and authentica- 
tion, the process of presenting documentary evi- 
dence becomes more understandable. At com- 


mon law, the attestation was restricted to per- 
sons who had specific authority to supply it. 


Since 1833, the courts have followed the rule 
of allowing an attestation by the official cus- 
todian even without such specific authorization. 
It should be noted here that the term “custo- 
dian” means a person who has custody of the 
record by authority of law, regulation, or cus- 
tom, that is, a person in whose office the record 
is officially on file (par. 143b, MCM). This does 
not include an officer into whose hands the rec- 
ord has come temporarily for a limited purpose 
(ACM 28, Burkhammer, 1 CMR 28; CM 227831, 
Gregory, 15 BR 375). Having been shown to 
be a true copy of the original by the attestation, 
the copy must still meet the same test of gen- 
uineness (or authentication) as the original 
would have been required to meet had it been 
introduced. 

Where no speaking witness is used, the most 
generally recognized method of authentication 
is by the use of an official seal. The require- 
ment of proper authentication procedures is not 
merely an obnoxious technicality. An exam- 
ination of cases will show that what the court 
requires is merely assurance that the document 
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sought to be introduced is genuine. When we 
realize that the use of statements in writing of 
any kind are hearsay, it seems reasonable that 
a showing should be required that the writings 
belonged to a category that, because of its na- 
ture, comes within a recognized exception to the 
hearsay rule. Not to so require would be to dis- 
regard the hearsay rule entirely. 

We arrive then at the following conclusions. 
Under the provisions of the Manual, and the 
rules adopted by the Federal courts, based on 
statute and the common law, the following 
methods of authenticating (proving genuine) 
official documents or records are acceptable: 
(1) any method listed in the Manual (par. 143) 
and (2) any other method not inconsistent with 
the Manual and recognized by the Federal Dis- 
trict courts. (See FRCP 44 and the statutes 
cited therewith under Advisory Committee 
Notes.) In determining the sufficiency of any 
method followed, the test of substantial com- 
pliance is the proper test. The requirement as 
to authenticity applies to both originals and 
copies. Where the record is a copy it must be 
attested as such by the legal custodian thereof 
or by his deputy or assistant. The authority 
to so attest may be implied from the attesting 
officer’s office and need not be expressly given. 
Such authority must have existed at the time 
of the attestation. 

Having met the requirements of the best evi- 
dence rule by the necessary attestation of the 
copy and having met the test of genuineness by 
any acceptable method of authentication, the 
writing must then meet the requirements of the 
hearsay rule. Here, it is not the document itself 
upon which the rule has an impact, but the state- 
ments contained within the document. It is 
obvious that any such statement or assertion 
is hearsay if used for the purpose of proving 
the truth of the statement. To be competent 
as evidence a statement contained within the 
document must fall within a recognized excep- 
tion to the hearsay rule. One of the exceptions 
is found in the case of official records. Just as 
in any other exception to the rule, these records 
meet the test of necessity and trustworthiness. 

Necessity connotes something less than the 
impossibility of having the officer who made the 
entry sworn as a witness. It is found in the 
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VALUE OF STOLEN PROPERTY— in a trial for re- 
ceiving stolen property when the punishment limits 
by statute vary and depend upon the value of the 
property involved, the jury should be instructed to 
return a finding of the exact vaiuve not just that the 
property had some value; however, failure to so 
instruct was not prejudicial when the sentence 
awarded was within the limit specified for the 
lesser offense in terms of punishment. 


@ In McQuaid v. U. S., a United States Court 
of Appeals District of Columbia Circuit case 
decided November 20, 1951 (193 F. 2d 696) the 
conviction of John T. McQuaid of receiving 
stolen goods was affirmed. 

The indictment charged that the property 
was of the value of about $1,115.01, which ap- 
peared as the sum of values of various items 
enumerated in the indictment. The statute in- 
volved set the value of $35 as the dividing line 
between allowed punishments for the offense of 
receiving or buying stolen goods—below $35 
carrying imprisonment for not more than 2 
years; and $35 and above carrying imprison- 
ment for not less than 1 year nor more than 10 
years. Defense counsel requested no instruc- 
tion on value and the trial judge instructed that 
“there must be the receipt or purchase by the 
person charged of something of value—any- 
thing of value— ....” The jury found the 
defendant “guilty as charged.” 

The Court of Appeals was of the opinion that 
the jury should have been instructed to find the 
exact value of the property involved, not merely 
that it was of some value. An essential element 
of the crime charged was that the property had 
value of more than $35. The different degrees 
of the offense (in terms of punishment) should 
have been explained to the jury and left to their 
determination according to their conclusion 
with respect to value. Although counsel had 
not requested such an instruction, the Court was 
of the opinion that it should have been given 
even in the absence of such a request. Even 
though the verdict was “guilty as charged” the 
conclusion of the jury on value was uncertain 
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and the Court could not say definitely whether 
the conviction was for the greater or lesser 
offense. 

Having discovered this error, the Court of 
Appeals concluded that the omission in the 
charge was not prejudicial in this particular 
case. The sentence imposed by the trial court 
was imprisonment for three to nine months and 
so, obviously, the sentence had been awarded 
on the basis of a conviction of the lesser offense 
(property of value less than $35). Since on 
appeal the prosecution was not seeking rem- 
edy by demand for purposes of resentence, the 
Court decided that on any assumption as to the 
construction of the verdict the defendant had 
not been prejudiced. If the verdict should be 
construed as though the jury found value of 
$35 or more, the judgment embodying the sen- 
tence of less than a year rendered nonprejudi- 
cial the omission in the instructions because 
punishment was below the statutory minimum. 
If on the other hand the verdict is to be con- 
strued as a finding that value was less than $35, 
the sentence was in accord with the statute. 
In view of the sentence then the question of 
exact value became immaterial. 


PERJURY—the mere proof of the defendant's 
contradictory sworn statements—affirming and sub- 
sequently denying the same facts under oath at 
two separate and distinct proceedings—will not be 
sufficient to sustain a conviction of perjury even 
though the defendant at the time of the second 
statement under oath affirmatively admits the 
known falsity of his previous statements under 
oath. 


® In McWhorter v. U. S., a United States Court 
of Appeals Fifth Circuit case decided January 
31, 1952 (193 F. 2d 982) the conviction of Lola 
M. McWhorter of perjury was reversed. 

The indictment charged that the defendant 
was duly sworn as a witness before a U. S. 
Commissioner and swore that she had en- 
tered into an agreement with one Morrow to 
travel from Alabama to Tennessee for the pur- 
pose of engaging in prostitution and upon ar- 
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rival in Tennessee she did practice prostitution. 
The indictment further charged materiality of 
the testimony and her knowledge of its falsity. 
At the trial an Assistant U. S. Attorney testi- 
fied as to hearing the testimony alleged in the 
indictment and further that he heard the de- 
fendant testify before the United States Grand 
Jury when she contradicted the testimony 
given before the U. S. Commissioner. The 
U. S. Attorney testified that upon being 
questioned before the Grand Jury she recalled 
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ala’ her previous testimony under oath and stated 
wart that it was false and untrue. A special agent 
ont of the F. B. I. corroborated the testimony of the 





U. S. Attorney as to defendant’s statements 
before the Commissioner. A member of the 
Grand Jury corroborated as to statements made 
by the defendant at the Grand Jury’s investiga- 
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"the tion. At the close of the Government’s case the 
tha defendant moved for a judgment of acquittal 
had which motion was denied. The Court of Ap- 
a be peals held that the motion should have been 
ia oll granted and the judgment of conviction was 
oil reversed : 
judi- “It is the general rule that to authorize 
‘ause a conviction for perjury the falsity of the 
num. statement alleged to have been made by the 
con- defendant must be established either by 
1 $35, the testimony of two independent wit- 
rtute. nesses, or by one witness and independent 
on of corroborating evidence which is inconsist- 
ent with the innocence of the accused. 
dents “It is also generally held by the courts, 
4d sulk in cases where the defendant has by op- 
ath at posite oaths affirmed and denied the same 
net th fact, that mere proof of the defendant’s 
eum contradictory sworn statements without 
octal more is not sufficient to sustain a convic- 
tion for perjury.” 
under The factual situation in this case seems to go 
a little further in that the subsequent incon- 
Court sistent or contradictory testimony before the 
nuary Grand Jury was accompanied by an express ad- 
f Lola mission under oath that the testimony pre- 
viously given before the U. S. Commissioner 
was false. 
a The Court of Appeals stated the conclusion 
a ok that: “The weight of authority and good rea- 
ett soning support the view that an admission in 
1e pur- the second statement of the falsity of the first 
yon ar- (Ces not serve to take the case out of the general 
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rule that a conviction for perjury cannot rest 
merely upon the defendant’s contradictory 
statements under oath. The reason being that 
it is impossible to tell which statement is true 
and which statement is false.” Where a wit- 
ness deliberately asserts contradictory facts, as- 
suming no innocent mistake, the witness ‘“‘in- 
directly but unequivocally affirms the falsity of 
the prior statement.” The express admission 
of falsity, therefore, adds little if anything to 
the simple inference to be drawn from the con- 
tradictory statements alone. 

It should be noted that the Court of Appeals 
cautioned that this case should not be confused 
with the situation where the defendant takes 
the stand in his own perjury trial and asserts 
under oath the falsity of his prior testimony. 
“In this factual situation the defendant’s acts 
and testimony are to all intents and purposes 
the same as a plea of guilty to the indictment.” 
In the principal case the defendant did not take 
the stand at her own perjury trial. 


CONFESSION—the usual procedure in introduc- 
ing a confession is for a preliminary hearing to be 
held by the judge without the jury on the collateral 
issue of voluntariness, but when that hearing is 
held before the jury in the first instance there is 
no error if the inquiry develops an issue which 
would necessarily require submission to and de- 
termination by the jury even had the hearing 
originally been held without the jury’s presence. 

CONFESSION—the McNabb rule prohibiting re- 
ceipt in evidence of inculpatory statements made 
during detention when there was failure promptly 
to present prisoner before a committing magistrate 
will not prohibit the admission of statements made 
by a prisoner concerning a particular crime during 
his detention resulting from presentation before a 
U. S. Commissioner on a separate and unrelated 
crime. 

LIE DETECTOR TESTS—as a general rule the results 
of a lie detector test are inadmissible as evidence 
of the truth or falsity of statements made under the 
test, but are admissible, not as evidence of lying, 
but as part of the circumstances surrounding the 
eliciting of a confession, if submitted to the jury 
under an instruction limiting their application merely 
as evidence bearing upon the question of whether 
or not the confession was voluntary. 


@ In Tyler v. U. S., a United States Court of 
Appeals District of Columbia Circuit case de- 
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cided November 8, 1951 (193 F. 2d 24) the con- 
viction of William A. Tyler, Jr., of murder in 
the first degree in perpetrating the offense of 
housebreaking while armed with a dangerous 
weapon was affirmed. 

During the night of April 6, 1950, two watch- 
men in a department store were murdered by 
stabbing. On May 5 the defendant Tyler was 
arrested for robbery and assault unconnected 
with the murders. He was taken hefore the 
U. S. Commissioner, was formally charged 
and committed to jail for a later hearing. 
Later, at a police officer’s suggestion, Tyler con- 
sented to take a lie detector test and was re- 
moved from jail and taken to police headquar- 
ters. The test was to be given by an Army 
officer, a polygraph expert. Tyler was advised 
that he didn’t have to take the test and should 
not do so unless he thought he could be cleared. 
The defendant consented and the test indicated 
he was lying. The Army officer polygraph ex- 
pert conducting the test suggested that they 
discontinue it unless he was going to tell the 
truth. Tyler decided to abandon the test, but 
in the course of a discussion with the Army 
officer he stated that he had committed the mur- 
ders. Tyler made a complete confession to a 


detective and it was reduced to writing. The 
statement was supplemented by answers to the 
detective’s questions and defendant “re-enacted 


the crime.” Tyler was then returned to jail 
and later the same day was taken before the 
U. S. Commissioner and charged with the mur- 
ders and informed of his rights. At trial, 
Tyler denied participation in these murders. 
He contended that the police subjected him 
to “brutal and coercive” treatment. There was 
little evidence in support of Tyler’s version and 
abundant evidence in direct contradiction. 
These facts reflect the setting in which arise 
the principal points before the Court of 
Appeals. 

On appeal it was pointed out that the trial 
judge failed to hold a preliminary hearing, with- 
out the jury’s presence, as to the voluntary na- 
ture of the written confession. The judge did, 
however, keep the written confession from the 
jury until all evidence from both sides was in 
on the collateral issue. This evidence did de- 
velop definite conflict as to whether the confes- 
sion was voluntary ; therefore it became a jury 
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question to be presented under proper instruc. 
tions from the judge. “Although the usua] 
procedure of a preliminary inquiry by the judge 
was not followed, still in view of the issue which 
developed, it finally turned out that the matter 
had to be heard and determined by the jury. 
Obviously, therefore, no harm was done by the 
fact that the evidence was heard in the first 
instance before the jury. Clearly the defend. 
ant suffered no prejudice, for a preliminary 
hearing would have had exactly the same 
result.” 

Defendant also contended on appeal that the 
confession was made during a period of illegal 
detention by police and was therefore barred 
as evidence under the McNabb rule (McNabby, 
U.S., 318 U.S. 332) The Court questioned that 
delivery by jail officials to police was an “illegal 
detention,” but stated further that if it were 
because it violated the District of Columbia 
statute restricting custody of prisoners to the 
superintendent of the jail it was not enough to 
vitiate the confession. The Court held that the 
McNabb rule applied “only to inculpatory state. 
ments made during illegal detention due to fail- 
ure promptly to carry a prisoner before a com- 
mitting magistrate.” The purpose of the rule 
is to enforce procedural requirements of the 
Federal Rules of Criminal Procedure that an 
arresting officer promptly take his prisoner be- 
fore a committing magistrate. Here the situa- 
tion is different in that Tyler had been duly 
committed by the U. S. Commissioner upon 
other charges. “We conclude that the fact that 
Tyler was in the temporary care of the police 
at the time of the written confession did not 
render the same inadmissible at his trial. Nor 
do we think that the confession was vitiated by 
failure to take Tyler before the Commissioner 
sooner on the murder charge, for he had been 
legally held under the earlier commitment, was 
not then wrongfully deprived of his liberty, and 
presumably when before the Commissioner, 4 
few days before, was advised of his right to 
counsel and to refrain from making any state 
ment.” The Court of Appeals expressed dis- 
agreement with the majority opinion in the 
case of Carignan V. U.S. (185 F. 2d 954) (this 
aspect of the Carignan case was reversed No 
vember 13, 1951, 72 S. Ct. 97 noted in JA 
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Of the many recent matters presented to the 
Court of Military Appeals for determination, 
perhaps one of the most troublesome and in- 
cessantly recurring is that of consideration of 
previous convictions. 

The subject has been treated in two recent 
decisions; U. S. v. Carter, decided on 18 Jan- 
vary 1952, dealing with the procedures in- 
volved in presenting previous convictions for 
consideration of courts-martial, to invoke the 
additional punishments provided by para- 
graph 127c, section B, MCM, 1951, and 
U.S. v. Zimmerman, decided 7 February 1952, 
dealing with the procedures for presenting 
previous convictions, not to invoke the addi- 
tional punishment provision under section B, 
but for arriving at a just sentence within the 
limitations prescribed by paragraph 127c, 
section A, MCM, 1951. 





HIS IS WRITTEN TO ASSIST in a better 

understanding of the principles underlying 
the decisions of the two cases and to eliminate, 
insofar as possible, repetition of improper sen- 
tences in future cases where a failure to follow 
the proper procedures in presenting evidence 
would result in chronic offenders not being pun- 
ished as was originally intended by the law. 
While certain facets of the problem exist in one 
case that do not appear in the other, the two 
cases are considered together for the purposes 
of this discussion, particularly for clarifying the 
manner of submitting the record of previous 
convictions for the court’s consideration. 

In U. S. v. Carter the accused was found 
guilty of 5 days’ absence without leave. After 
reading the personal data on the charge sheet, 
which was confirmed by the accused, the trial 
counsel stated that he had evidence of two previ- 
ous convictions committed during the current 
enlistment and within 3 years preceding the 
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PREVIOUS CONVICTIONS 


By CDR R. F. MILOTA, USN 






commission of the offense of which the accused 
had been convicted in the instant trial. He 
then proceeded to give a statement in detail as 
to the elements of the offenses and the usual 
record data of trial proceedings on both prior 
cases. The defense counsel stated there was no 
objection, however, neither the original service 
record, a certified copy thereof, nor any other 
document was offered into evidence and no fur- 
ther action was taken to prove the convictions. 

In U. 8. v. Zimmerman the accused was found 
guilty of 10 days unauthorized absence and 
missing movement of his ship. The matter of 
presenting previous convictions for the court’s 
consideration arose in a similar manner. The 
trial counsel stated that he had evidence of three 
previous convictions which he proceeded to read 
tothecourt. He then asked the accused if there 
was any objection to the evidence of the previ- 
ous convictions as read. The defense counsel 
replied that there was no objection. No sup- 
porting document was offered or received into 
evidence, but appended to the trial record was a 
service record extract showing three prior 
court-martial convictions. 

The court in discussing the procedures used in 
each of the above cases applied the following test 
to measure the legality and ultimate effect upon 
the rights of the accused. 


1. Was there a failure of proof of the con- 
victions? 

.2. If so, could the action of the accused be 
construed as a waiver of such proof or a 
stipulation thereof? 

3. Were the accused’s rights prejudiced? 


In the Carter case, supra, the court held that 
the wording of paragraph 127c, section B, MCM, 
1951, providing for increased punishment was 
based upon “proof” of two or more previous con- 
victions and that the word “proof” connoted 
competent legal evidence establishing the facts 
in issue. 

In the Zimmerman case, not dealing with the 
element of invoking additional punishment and 
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therefore without the benefit of the specific pro- 
vision of section B of the Manual which required 
“proof” of previous convictions, the court went 
further in holding that competent evidence to 
establish proof of previous convictions as re- 
ferred to in paragraph 75b (2) of the Manual is 
a prerequisite to the court considering records 
of previous convictions in arriving at any sen- 
tence. 

The court, in holding that the convictions in 
the respective cases were not proved by legal 
competent evidence, touched upon the usual 
means of proof; testimony of sworn witnesses, 
stipulations, admissions in open court, written 
instruments etc., it recognized that properly 
executed service record entries, extract copies 
from the service record and orders publishing 
the results of trial were all admissible as excep- 
tions under the hearsay rule as official docu- 
ments, but that no such proof was offered or 
received in evidence in either case. 

In commenting on the best evidence rule, 
paragraph 143a, MCM, the court made refer- 
ence to the permissive use of secondary evidence 
under the theory of waiver, but emphasized that 
inadmissibility of the original document ren- 
dered testimony as to the contents of the docu- 
ment inadmissible even in the absence of 
objection. 

It was further noted that the trial counsel, in 
attempting to follow the trial guide, appendix 
8a, page 520, MCM had not complied with the 
provision that “Admissible evidence of previous 
convictions should be offered in evidence, 
marked, and admitted as an exhibit in the usual 
manner.” 

The court made the further point, that the 
reading of the document by the trial counsel 
could not have been considered secondary evi- 
dence in any event since at most it amounted to 
an unsworn statement and therefore fell short 
of the proof required and was incompetent to 
establish the previous conviction. 

In reference to the second element of the test, 
whether the accused may have waived the right 
to raise the issue of insufficiency of the evidence 
by failing to object to the reading of the docu- 
ment, the court, after referring to paragraph 
75b (2), noted that a failure to so object might 
be construed as a waiver of what was being said 

at the time, but that it did not constitute a 
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waiver of the right to object to the document 
itself on other grounds when it was later ten. 
dered into evidence. Attaching the document to 















or part 
the record in the Zimmerman case was held in- § pases, 
sufficient to give it any more efficacy than the un- 4 pri 
sworn statement in the Carter case, on the basis § months 
that the record failed to indicate that it was the by the ¢ 
same document from which the trial counsel was § months 
reading and that the accused was informed of § nore th: 
the nature and completeness of the memoran. § ¥jq..red 
dum. In effect, the court in both cases held that § nyaily t 
it was the right of the accused to have a “predi- Bg month 
cate” in the record of evidence used against him clernenc 
which could be reviewed to determine its admis- plecely 
sibility. The acts of counsel could not be con- § noc; orat 
strued as a stipulation of the evidence for al- § ot be e 
though no particular language is necessary to §p. rd, 





constitute a stipulation, the record should reflect 
that the parties understood and intended to en- 
ter into a stipulation of certain facts. There 
was no such showing, however, in the respective 
records. 

The prejudice element of the test was clear in 
the Carter case in that the court’s consideration 
of the inadmissible previous convictions sub- 
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jected the accused to the additional punishment ae 
prescribed by section B of the Manual. ears. 

In the Zimmerman case the determination Bnay ea 
was not so readily apparent, but the Court of fi, the . 
Military Appeals in passing upon the question of Eicjemen 
whether substantial prejudice resulted, based Ba nava 
its affirmative conclusion upon the particular Bera) pe: 
circumstances of that case; that the sentence Bnent f: 
imposed was only slightly less than the maxi- Bemain 
mum limitation prescribed for the offenses Bina] re 
found proved, and that in view of the nature § Ther 
of the alleged previous offenses, (missing ship, fhrobati 
absence over leave, drunk while on liberty, use Band of 
of obscene language and striking the shore Bheir | 
patrol), it could not be said that the court was fence « 
not influenced. The court stated “It would be Gmore t 
the unusual—even the unreasonable—man who #Rfter c 
would not be influenced by this history of prior Buccess 
offenses in assessing the degree of punishment Tt w 
to be given.” see de 

While the foregoing decisions relate only to a ¥'°¢ 8T 
limited phase of the problem, they serve to em- re 
phasize the importance of careful preparation ‘ mM 








and proper presentation to the court of compe- 
tent evidence of previous convictions in order 
that the ends of justice may not be defeated. 
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CLEMENCY ... 


(Continued from page 8) 
or part of a sentence on probation, in worthy 
cases. 

A prisoner serving a sentence of 8 to 24 
months confinement is eligible for consideration 
by the Clemency Board after completion of 4 
months and annually thereafter. One with 
more than 24 months confinement may be con- 
sidered after completion of 6 months and an- 
nually thereafter. For a sentence of less than 
8 months the Board will consider a request for 
clemency any time before the sentence is com- 
pletely executed. When a person requests 
restoration to duty, his punitive discharge will 
not be executed prior to action of the Clemency 
Board, even if his confinement has been 
completed. 

Naval prisoners receive a good conduct al- 
lowance at the rate of one-sixth off on a sen- 
tence of 4 to 12 months; one-fifth off on 1 to 3 
years; and graduating up to one-third off on a 
sentence of 10 years or over. In addition to 

his, those transferred to Federal prisons may 
become eligible for parole after completion of 
one-third of the sentence or a maximum of 15 
ears. A person confined in a Federal prison 
may earn a small money wage and is entitled 
o the same annual review of his case by the 
lemency Board as all other naval prisoners. 
A naval prisoner may be transferred to a Fed- 
eral penal institution if the authorized confine- 
ent for his offense is 5 years or more and there 
emains one year or more of confinement after 
nal review. 
There were 500 men” restored to duty on 
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ship, probation in 1951 from retraining commands 
y, use Band of these, 55 percent successfully completed 
shore Hheir probationary period. Those with ab- 
t was fRence offenses show 49 percent success while 
ild be more than 80 percent of those restored to duty 
n who #Pfter conviction of other types of offenses, are 
prior fuccessfully rehabilitated. 
ament § It would be difficult to demonstrate the pre- 
ise degree of benefit that accrues from a justi- 

ly toa ed grant of clemency, but the proposition that 
0 ea tis beneficial and that the opportunity to obtain 
ration t depends in a large measure on the efforts of 
ompe- lefense counsel, remains undisputed. 

order 0 Statistics from Corrective Services Branch, Personal Affairs Division, 
d. Pers. 
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DISABILITY ... 


(Continued from page 6) 
1 October 1949 for physical disability, and rec- 
ommends to the Secretary of the Navy the per- 
centage of disability to be assigned to each indi- 
vidual, based upon his disability at the time of 


his retirement. 


(b) The retired member is notified by the 
Chief of Naval Personnel or the Commandant 
of the Marine Corps, as appropriate, as to the 
percentage of disability assigned, and as to the 
elections available to him. 

(c) Ifthe retired member does not agree that 
the percentage of disability initially assigned 
to him is correct, he may request a review 
thereof, which request will be forwarded to the 
Physical Disability Appeal Board for consid- 
eration. 

(d) In the event the Physical Disability Ap- 
peal Board considers the percentage of disabil- 
ity assigned initially to be correct, the request 
for review will be forwarded direct to the Sec- 
retary of the Navy for his action, with the 
recommendation of the Physical Disability Ap- 
peal Board attached thereto. 

(e) In the event the Physical Disability Ap- 
peal Board considers the percentage of disabil- 
ity assigned initially to be incorrect it will 
recommend the assignment of another percent- 
age of disability, which recommendation, to- 
gether with a brief statement of the reasons 
therefor, shall be forwarded via the Physical 
Review Council to the Secretary of the Navy for 
his action. . 

Two other boards dealing with physical dis- 
ability retirements are the Naval Medical Sur- 
vey Review Board and the Naval Retiring 
Review Board, which review, at the request of 
any officer retired or released from active serv- 
ice, without pay, for physical disability pur- 

suant to the decision of a board of medical 
survey, or a retiring board, respectively, the 
findings and decisions of such boards. These 
boards were created before the passage of the 
Career Compensation Act, and function as re- 
view boards for officers who have been released 
from active duty without pay pursuant to the 
decision of a medical survey board or a retiring 
board. The Naval Medical Survey Review 
Board and the Naval Retiring Review Board 
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were established by section 302, Servicemen’s 
Readjustment Act of 1944 (38 U.S. Code 693i). 


Action By The Judge Advocate General 


All records of proceedings of Physical Evalu- 
ation Boards which are concurred in by the 
Physical Review Council are transmitted by it 
to the Judge Advocate General, who reviews the 
records for the Secretary of the Navy in cases of 
members who have served on active duty subse- 
quent to 30 September 1949 (sec. 0951). Ifa 
particular case should involve conflicting rec- 
ommendations of the Physical Review Council 
and the Physical Disability Appeal Board, the 
Judge Advocate General will submit the facts to 
the Secretary of the Navy, who will make the 
final decision. 

Naval Medical Survey Review Board and 
Naval Retiring Review Board cases, after being 
reviewed by the Judge Advocate General for 
legal sufficiency and compliance with applicable 
statutes, are transmitted to the Secretary of the 
Navy and by him laid before the President for 
approval or disapproval. 

Within the Office of the Judge Advocate Gen- 
eral all matters relating to physical disability 
retirements are referred to the Military Promo- 
tions and Retirements Branch of the Applied 
Law Division. This Branch has the responsi- 
bility for examining all records of proceedings 
in order to determine whether they comply with 
the requirements of law and regulation, and, in 
brief, to assure that each member receives the 


“full and fair hearing” to which he is entitled 
under the law. 


NOTES... 


(Continued from page 14) 
JOURNAL January 1952) which held the Mc- 
Nabb rule would bar a confession obtained by 
questioning of a prisoner upon a different 
charge than that upon which he has been 
committed. 

Defendant also contended that there was 
prejudicial error in the admission of testimony 
of the army officer that in the course of his lie 
detector tests he had told the accused that the 
lie detector machine indicated he was lying. 
The Court emphasized that they did not mean 
to impair previous rulings that the results of 
a lie detector were inadmissible. But in this 
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case the evidence had a material bearing upon 
the conditions leading to the confession and was 
relevant upon the vital question as to whether 
the same was voluntary. The trial court 
adopted the view that the testimony was rele- 
vant as revealing circumstances leading to the 
confession although not as proof of the correct- 
ness of the Army officer’s statements. The 
trial court informed the jury that “The state- 
ment was not admitted as evidence of any al- 
leged lying but merely as evidence bearing upon 
the question whether the confession was in fact 
voluntary.” Under this instruction and the 
presumption that the instruction was followed 
by the jury, the Court of Appeals felt there was 
no warrant for assumping that any prejudicial 
results followed from the incident. 


DIGESTS... 


(Continued from page 2) 

Even the appointment of a warrant offi- 
cer to serve as defense counsel cannot ir- 
revocably harm the accused. He is en- 
titled to select counsel of his own choice, 
and may object to being defended by the 
person appointed if he desires to do so. 
Reviewing authorities can always reverse 
convictions where failure to appoint an of- 
ficer has substantially injured the accused. 
There is nothing in the legislative history 
of the code which supports the contention 
that Congress intended that conviction 
after a fair trial should be nullified merely 
because appointed trial counsel was not a 
commissioned officer. We are persuaded 
by the above factors that Congress did not 
intend to make otherwise valid court- 
martial judgments wholly void merely be- 
cause of a technical noncompliance with a 
provision of the code which is not an “in- 
dispensable prerequisite” to concepts of 
military justice and a fair trial. 

“Even though the defect we are consider- 
ing is not jurisdictional, it follows from 
what we have said above that error was 
committed by the appointment of a non- 
commissioned warrant officer as trial coun- 
sel. Paragraph 6 of the Manual prohibits 
this action. It remains to assess the prej- 
udicial effect of the appointment. As we 
have constantly reiterated, it is not every 
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error which will cause reversal—prejudice 
must be shown. It is difficult to see how 
an accused in any case could be harmed 
by a warrant officer serving as counsel for 
the Government. Here the accused 
pleaded guilty to a minor offense which 
further lessens the possibility of prejudice.” 


DOCUMENTS ... 


(Continued from page 11) 

expediency of allowing his written statements 
to be admitted in his stead. The substantial 
probability of trustworthiness is based on the 
officer’s duty. The motivation for such an offi- 
cer to perform his duty properly is a sufficiently 
reliable basis for the presumption that the duty 
was so performed. Because the trustworthiness 
of the official record is based on this presump- 
ion, the first requisite of any statement admis- 
sible as a part of an official record is that there 

ust have been a duty to make the statement 
ecorded. The duty may have been imposed by 
statute, regulation, or custom having the force 
of law (par. 144b, MCM). It is the existence 
pf the duty and not the source of its creation 
hat is the sanctioning circumstance (Evanston 
.Gunn, 99 U.S. 660, 666 ; Sandy White v. U.S., 
64 U. S. 100, 103). If such duty may be del- 
gated, then a duly appointed deputy or assist- 
int may be the entering officer (Wigmore on 

vidence, 3d Ed. Sec. 1633). 

The second requisite as to the entry is that 
here be a duty to know the truth of the matter 
ecorded. Since the apportionment of work 
mong subordinates is fully sanctioned in many 
mstances in substantive law, it is inconsistent 
nd in fact impossible for the law of Evidence 
0 refuse equal recognition. It should not be 
equired that the entering officer must himself 
ave personal knowledge in all cases. Since his 
uty makes the officer responsible for the state- 
ent, there should be neither theoretical nor 
ractical objection to let that duty make certain 
atements admissible even though made with- 

t personal knowledge of the truth of the state- 
hent. This is recognized in the Manual by the 
rovision that the officer must have a duty to 

ow, or to ascertain through appropriate trust- 
orthy channels of information, the truth of the 
atier recorded (par. 144b). 
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While the entering officer may, therefore, go 
beyond his personal knowledge in making a 
proper entry, the possibility of ascertaining the 
truth of the statement from other sources is not 
unlimited. It does not extend, for instance, to 
transactions outside the presence of both the offi- 
cer and his subordinate (Wigmore on Evidence, 
3d Ed. Sec. 1635). 

It would seem to be required that either the 
officer or a subordinate must have personal 
knowledge of the truth of the matter recorded. 
Otherwise, the presumption of regularity in the 
performance of duty will not support the trust- 
worthiness of the statement. To rule to the 
contrary would make possible the reception of 
“compounded” hearsay evidence, based merely 
on the duty of the officer to make the entry, with 
no requirement as to his duty to know its truth. 

Statements admissible as part of an official 
record must be in writing and must recite a fact 
or event (par. 144b MCM). Since the admis- 
sibility of a statement in such a record is based 
on an exception to the hearsay rule, the fact that 
the statement is a part of an official record sat- 
isfies the requirements of only the hearsay rule. 
Even if received as an exception to the hearsay 
rule, it is no more sacrosanct than any other 
form of evidence, and it may still be inadmis- 
sible because of its immateriality, irrelevancy, 
undue prejudice, or because of some other 
proper objection. If it does not meet the tests 
as to the required duty to know and to record, it 
simply does not fall within the “official records” 
exception and is, therefore, inadmissible 
hearsay. 

In summary, the introduction of any docu- 
ment must first face the hurdle of the best evi- 
dence rule. Unless the document is an original, 
there must be some proof which would make 
it admissible as a copy. In the case of docu- 
ments which are official records, the proof that 
it is a copy of such a record is sufficient, and 
there need be no showing, as is required in other 
cases, that the original is for some valid reason 
unavailable. The genuineness of the record as 
an official record must then be proved. In the 
case of either originals or copies, this proof of 
genuineness or authentication may be supplied 
by the testimony of a witness, by an official seal, 
inked stamp, or other identification mark, of 
which the court may take judicial notice, or by 


19 






a proper attesting certificate signed by the offi- 
cial custodian who is an officer, the signature 
and duties of whom the court may take judicial 
notice (pars. 143, 147, MCM). If the attesting 
certificate, although signed by the official cus- 
todian, is not signed by such a person to whose 
signature judicial notice extends (par. 143d, 
143e, MCM), the attesting certificate will fur- 
nish the proof of genuineness only (1) when 
made under a proper seal or (2) when accom- 
panied by a further certificate authenticating 
the signature and duties of the attesting officer. 
When a proper seal is used, his certificate must 
be signed by an officer (1) under proper seal 
or (2) of whose signature the court may take 
judicial notice. 

The document having been proved genuine 
by any of the methods listed, or by any other 
method provided by statute or the common law, 
any statement contained therein is admissible 
as an exception to the hearsay rule provided (1) 
the statement is of a fact or event, (2) it was 
the duty of the entering officer to make the 
entry, and (3) it was the duty of the entering 
officer to know the truth of the matter recorded 
or to ascertain that it was true through appro- 


priate and trustworthy charinels (the personal 
knowledge of a subordinate whose duty it was 
to know the truth of the matter). If the state- 
ment cannot meet these three tests, it is not 
admissible as a part of an official record. Even 
after meeting the tests, the statement may still 
be inadmissible if it is objectionable under any 
other exclusionary rule of evidence. 

When a document fails to meet the require- 
ments of the best evidence rule, a failure to ob- 
ject on that ground waives the objection [par. 
143a (1)]. The same thing is true when there 
is a failure to object on the ground of lack of, 
improper, or insufficient authentication [par. 
143b (2) ]}. 

When from the statement itself or from other 
evidence in the record it is apparent that the 
statement does not meet the three tests pre- 
scribed for admissibility under the “official 
records” exception, the failure to object on the 
grounds of hearsay does not amount to a waiver 
and the evidence is incompetent (par. 139a, 
MCM). A mere failure to object on any. other 
grounds does not amount to a waiver of the ob- 
jection except where specifically indicated in the 
Manual (par. 143d). 
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